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Appellant replies herewith to the Brief of Appellee herein. 
Appellant Is Not Estopped to Seek Declaratory Judgment 
Appellee's claim under Merchants Grocery Co. v. Shawnee Milling Co., 72 S.E. 2d 
797 (Ga. App. 1952), asserting estoppel, is misplaced. Not only is the principle of the 
Georgia cases not asserted in the Utah case cited, Ceco. Corp. v. Concrete Specialists, 
Inc., 772 P. 2d 967 (Utah 1989), the principle has no application in the present case. 
Here, appellees did not inform appellant of the transfer, and withheld the identities 
of the transferees. It purports to act for the transferees. Appellant could not pay the 
transferees, but must pay appellees. 
Further, appellant does not seek to enforce or avoid a contract. Appellant seeks a 
declaration who is owed the debt, reserving any claim for reimbursement. The injury as-
serted is that appellant may have to pay twice. 
Appellee's cases are inapplicable. 
Appellee's Brief is Otherwise Irrelevant 
Appellee's Brief does nothing to respond to the observations that CPA v. MERS, 
2011 UT App. 232 (U. Apps.' 2011) makes MERS, not defendant, the permanent agent to 
foreclose of the original lender, and relies upon a patently erroneous reading of a section 
of the Restatement of Property, Mortgages, not adopted by any other court in the Country. 
There is simply no authority for the proposition that the appointment of an agent to 
foreclose (such as found in the standard MERS trust deed) by an original owner of debt 
can bind subsequent transferees of the debt, or that one who transfers the whole debt can 
1 
retain power to foreclose the security. The statutory and case law of Utah say the direct 
opposite; to foreclose the security, one must own the debt. CPA v. MERS simply makes 
an extremely strained reading of the Restatement replace the plain language of §57-1-35, 
UCA(1953). 
Instead, defendant has taken the familiar course of creating claims for appellant, and 
attacking them. In particular, appellee continues to assert that appellant claims that secu-
ritization separates the debt from the security. Even CPA v. MERS correctly perceives 
that appellant does not so claim. Appellant has never taken the position that securitiza-
tion separates a debt (note) from a security (trust deed), depriving anyone of proceeding 
on the trust deed. Appellant has always asserted that such a separation is impossible, that 
the security lodges with the owner of the debt, and that, where the debt has been con-
veyed and re-conveyed to further parties, the original lender can no longer assert the se-
curity. That is unequivocally the law of Utah, the sole exception being CPA v. MERS, 
which, while reciting the ancient law, holds that it may be set aside by an "agreement" in 
a trust deed that the security may remain enforceable despite sale and re-sale of the debt. 
CPA v. MERS is based entirely upon a misreading of the Restatement of Property Mort-
gages, which appellees do not attempt to defend. 
Respectfully submitted this 20th day of August, 2012. 
/ • 
E. Craig Smay, Attdfneyfor Appellant 
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